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Annexure EDR - 11 


Final report of PID investigation 


I, Kate McMullan, A/g Assistant Commissioner Integrity Performance and Employment 
Policy, and delegate of the principal officer of the Australian Public Service Commission, 
haye prepared this investigation report in accordance with séction 51 of the Public Interest 
Disclosure Act 2013 (PID Act) and section 13 of the Public Inlerest Disclosin'e Standard 
2013 (PID Standard), 


This investigation report relates to the following disclosure; 


Discloser’s pseudonym 
Discloser’s email address 
| Agency the disclosure relates to 
Date of allocation to the 
Commission 
Date of this decision 


11 May 2020 


9 December 2020 


Matters considoyed 
In prepating this repost I have considered the following relevant matters: 


e Disclosure report and attachments, provided to the APSC upon allocation on 11 May 
2020 (as well as supplementaty information and correspondence from discloser on 7 
August 2020, 17 August 2020, 25 September 2020, 1 November 2020, 2 November 
2020, 3 November 2020, 4 November 2020 and 11 November 2020) outlining 
disclosures amounting to allegations that proper recruitment practices were not 
undertaken with respect to recruitment processes leading to the appointment of: 


oooo ogo 00 co0o0 


* Materials provided by thc [Mn 18 September 2020, 
27 October 2020, 23 November 2020 and 24 November 2020 about the process 
underpinning the engagement of each of the persons above, in response to requests for 
information from me, 


Duration of investigation 


This investigation commenced from the date of allocation on {1 May 2020 and the due date 
for the completion of the investigation was 9 August 2020. On 7 August 2020 the 
Commonwealth Ombudsman granted an extension of 92 days until 9 November 2020, On 6 
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November (he Commonwealth Ombudsman granted a further extension until 9 December 
2020, The investigation and this report was completed on 9 December 2020, being a total of 
212 days from the date of allocation and within the timeframe permitted. 


Findings 


Disclosures with regard to recruitment of 


Lhave grouped these disclosures together as Ihe disclosures in relation to the recruitment 
processes for these persons are related. Overall, the disclosure alleged that these recruitment 
processes were improperly conducted in a number of respects. In particular: 


~ The discloser alleged that positions were not properly gazetted nor properly 
undertaken The basis of this allegation was that: 


othe discloser asserted that they were unable to identify a gazetted vacancy for 
as : i cra 
were ultimately appointed; and 
i . possibly MBapplicd for a 


process and were ultimately 


appointed to 


BB provided information about the pracess for each of the abovenamed persons to be 
appointed to their position, including gazettal information where releyant. An overview of the 
processes through which each of the abovenamed came lo be in their current role is outlined 
in the attached table to this report, 


Appointments of| and 


Relevant Allegation 
The rvelevarit allegation was i and possibly ere deliberately 
to to hold 


precluded from being appointed positions inorder positions available 
for others, possibly invita and 


Relevant Evidence 


The material provided by lldoes indicate that and (BB applied for 


positions and were ultimately placed into positions, However, material provided by 

Beso indicates that, following advertisement of these positions and the finalisation of the 
recruitment process, a role review was undertaken by The evidence provided indicates 
that as a result of the role review, a determination_was made that positions could be held 


at theif cyel in some and at th level in other 


The material provided about this review indivates thal these decisions were made on the basis 


of the relative volume and complexity of work undertaken in the vious 
in less complex and busy were appointed to positions; hose In more 


complex and busy| ere appointed to IEEE positions, { found no indication to 
suggest that this was done for anything other than a workforce management / resource 
management purpose. 
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Findings 


1 found no indication amongst the materials provided tha: BE ve: 


particularly targeted for reclassification of their roles, The evidence provided does not 


support a finding that this had occurred to createlffpositions for 
a. were in fact also applicants in the process and were © 


eventually offered positions, as disdussed below, vas aii applicant in an 

rocess, and through that process was ultimately offered an! position, On the 
basis of the evidence and on the balance of probabilities, | find that this allegation is not 
substantiated, 


However, I note that more clear and transparent communications from thefl.vout the role 
review process, including the changing nature of the) rote to allow it to be held at either a 

a, ar position level, may have been advisable to reduce the risk of 
misunderstanding, 


I therefore recommend that future rote reviews or restructuring exercises are 
communicated to staff in a transparent and clear way to reduce the risk of misunderstanding 
and/or misinformation, 


Appointments of land 


Relevant Allegation 


The relevant allegation is that a .:.: BB vere appointed to = 


positions without proper process. 


Relevant evidence 


All three persons were applicants through adyertised — table) vas 


appainted to an position following gazetted process| Materials provided by 
the including gazettal information and selection reports, indicated that this was a 
process properly undertaken, and the appointment properly made, 


applicants in process may and were offered, and accepted, positions following 
the role review activity referenced above, They were not appointed to 
Findings 

On the basis of the evidence and on the balance of probabilities, I find that this allegation js 
not substantiated, : 


However, I recommend that futurellcotc reviews of restructuring exercises are 
communicated to staff in a transparent and clear way to reduce the risk of misunderstanding 
and/or misinformation. 


Relevant Allegation 


The relevant allegation is (ho ere appointed to EEE positions 
without propor process, or are being “held out” as officers when they are not properly 


appointed as such, 
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Relevant evidence 


and BBlitles were changed from 
¢ in their duties; and that 


wing a cha 
tille changed following ai fo cz undertaken to fill an 
éxisting vacancy within (TT one of the three was promoted {o cca 
they remained in positions with a change in title, As discussed earlier, as part of the 


broader review of roles in the it is evident thatiotes can be held at either the 
level or at the level, 


Findings 


Lfind no disclosable conduct in regard to the change in position/title in regard to 
or’ 


Llowever, I recommend that futurdilifole reviews or restructuring exercises are 


communicated to staff in a transparent and clear way to reduce the risk of misunderstanding 
and/or misinformation, 


Veto of appoiniments 


Relevant Allegation 


That the “vetoed” appointment of o the 
| allernatively, alsely asserted tha had 


done so. 


Relevant evidence 


Findings 


On the balance of probabilities, J find that this assertion about the| 

is not substantiated. On the basis of materials provided by 
selection report, I find that the outcome of the recruitment process was that 
found by the panel (including the to be the preferred 
candidate for the advertised position, On the balance of probabilities, 1 find that no “veto 


jowet” was exercised or purported to be exercised by the 
On the balance of probabilities I find that as appointed to a 
position on the basis of a role review undertaken across the rather 


than because of any actions or recommendations of the 


In those ciroumstances, itis not clear whether or for what > pos ay have made 
representations that the had exerdised a “veto power”; 
however, in absence of a “ »” being exercised or being purported to be exercised, 


any incorrect statement b whether due to a misstatement or ehalf, a 
misunderstanding on ehalf, a miscommunication betweén the two, or 


for some other reason) about actions taken y the iT woud 
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not in and of itself constitute disclosable conduct, On that basis, [make no further findings 
about any such comments that may have been made, 


However, Trecommond that fururdco1c reviews or restructuring exercises are 
communicated to staff in.a transparent and clear way to reduce the risk of misunderstanding 
and/or misinformation. 


Disclosure with regard to promotion of Lo 


Allegations 


The discloser alleged that, on was promoted into the 


position of for which Idid not hold the 
advertised esseiitial role requirement of 


Relevant evidence 


as an essential role requirement for the 


position, Nor was 


o specific information about likely timeframes were offered in the application, 
eligibility for was not addressed in the selection report, nor in the letter of 
offer to Noting that Curriculum Vitae (CV) and application indicate that 
highest qualification at the : i j indi 
held, or was undertaking, a 
program, or its equivalent leading to , he evidence 
ivy at, on the balance of probabilities, 
land would not be eligible for some 6-12 months, When this was put to the 
they confirmed that, at the time of the recruitment: 


- | oa nat 

- ‘There is nothing to suggest that, at that time, as..: completed or commenced a 
Ls coxsmmiorrermt ee or equivalen, 

- he consideration by the selection — 7 ibility was “limited a 
having graduated i a a and Wi ntontion to 
aS Saal 


Relevant legislation 


Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment 
Principles, Relevantly, paragraph LOA(1)(c) of the PS Act recognises that {he APS is a career 
based public service that makes decisions relating to engagement and promotion that are 
based on merit, For the purposes of paragraph 10A(1)(c) of the PS Act. subsection 10A(2) of 
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the PS Act sets out the circumstances in which a decision relating to engagement or 
promotion is based on merit. 


Findings 

On the basis of the relevant evidence I have considered, I find on the balance of probabilities 
that d not hold an essential qualification for the position, and that no reasonable 
effi throughout the selection process to delermine whether; as eligible to 
be 1 therefore find on the ee of probabilities that the recruitment 
process that ultimately led to a. et into this position did not comply 
with the APS Employment Principles under subsection 10A(2) of the PS Act in one or more 
the following respects: 


a, All eligible members of the communtity were not given a reasonable 


opportunity to apply to perform the relevant duties, because: 

i. a not essential for performance of 
the role, listing. it as an essential requirement in the advertisement may 
have precluded ‘embers of the community with the same 
qualifications . ae applying for the position, 

b. An assessment was not made of the relative suitability of the candidates to 
perform the relevant duties, using a competitive selection process, because: 

i. EE listed as essential for performance 
of the vole, but does not appear to have been considered as part of the 
selection process, 

c. The assessment was not based on the relationship between the candidates’ 
work-related qualities and the work-related qualities genuinely required to 
perform the relevant duties, because: 

i, 


as listed as essential for performance 
of the role, ie. as work-related quality genuinely required to perfornt 
the relevant ‘es llc not have this work-related quality, and 
was selected over a field of candidates all of whom did have this work- 
related quality, 
d. The assessment did not focus on the relative capacity of the candidates to 

achieve outcomes related to the relevant duties, because: 

i. the position description notes that the position “requires the occupant 

.. therefore. 
,.. IS essential”, was not 
but was selected over a field of 


candidates all of whom were} 


1 Find that the APS Employment Principles were not followed in relation to the recruitment 
process that led to the promotion of because either: 


a, the role was incorrectly adverlised as having an essential requirement, and this 
potentially precluded eligible member's of the community from applying for 
the position; or 


b. a candidate who did not meet an essential requirement of the role (and who 
was not going to become eligible for some substantial period) was engaged 
over numerous candidates who did meet this requirement. 
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T find that the relevant employment practices of| | ia therefore in contravention of 
section 10A of the PS Act, and that disclosable conduct, within the meaning gfitem 1 of the 
table in subsection 29(1) of the PID Act, has therefore been engaged ituby n the basis 
that the relevant employment practice in relation to the engagement of as conducted 
in contravention of ihe PS Act, being a Commonwealth law, 


T recommend that Bestar be provided with guidance and/or training about the APS 
Employment Principles prior to undertaking any recruitment action, lo prevent further 
incidents of this nature. 


lLalso recommend that relevant starr familiarise themselves with the APS Code of _ 
Conduct, and in particular subparagraph 13(11)(a) of the Public Service Act 1999, which 
states, relevantly, that employees must at all times behave in a way that upholds the APS 
Employment Principles. 


Disclosures with regayd to promotion of| —— 


Relevant Allegations 


In relation to disclosure about the recruitment iii there were two elements 


to the disclosure, both of which go to the proper application of the Employment Principles: 


i) BB bow not have been appointed to the position asfiivas not well 


qualified when compared with other candidates 


it) a: not hold au essential requirement for the position, namely 
cgi (rrr! 


Relevant evidence 
ma. i with information about the applications and selection process (hrough 
which as appointed, This inchided pplication and CV indicating 


ma pian "| confirming the expected timing for becoming eligible to hold a 


Relevant legislation 


Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment 
Principles. Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a career- 
based public service that makes decisions relating to engagemént and promotion that are 
based on merit. For the purposes of paragraph LOA(1)(c) of the PS Act, subsection 10A(2) of 
the PS Act sets out the circumstances in which a decision relating to engagement or 
promotion is based on merit. 


Findings 


On the balance of probabilities, | do not find that any disclosable conduct occurred with 
respect to the recruitment process o 


The selection report and supporting materials fron |iindicated that ves found 
suitable in, and appointed through, a recruitment process that was properly undertaken, I note 
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that, to illustrate concerns about the relative meri(s of the candidates in this process, the 
discloser provided details of another applicant in that process i +o 
the discloser asserled was inherently more qualified for the position. The information 
provided by emonstrates that EEE vas also a recommended candidate in the 
process, as was a third candidate, 


On the basis of material provided to me mf find on the balance of probabilities tha 
did not hold an essential requirement at the time of application. However, given that 

ad indicated that would meet this qualification within a short period after 
application, T do not find that the lack of essential requirement at the date of application 
constitutes disclosable conduct within the meaning of the PID Act. | also do not find that 


disclosable conduct occurred in respect of the decision to shortlist, interview and promote aa ral 
BRE prior ae Ta notwithstanding that this was listed as an essential 


qualification for the position. 
ecepted the position in 
and was (as anticipated ir in that same month, Accorditig 


to the material provided by the had obtained the necessary qualitications 
prior to commencing any duties which required this qualification. 


On the basis of materials me b 


T draw a distinction between this disclosure and that relating to the promotion of Za 
which is discussed above, on the following basis: 


- i EE ase, there was a clear pathway to 1 ied within a reasonable time 


after the recruitment process, which was signalled it application and CV; 


- It is reasonable to expect that other members of the community who had an 
anticipated date a the vety near future would have felt 
it was open to them to apply for the position, 


As such, eligible members of the community were given a reasonable opportunity to apply to 
perform the relevant duties, in line with the Employment Principles. 


However, as a matter of best practice, it may have been advisable for the panel to more 
explicitly record the reason for shortlisting, interviewing and selecting candidate who did 
not yet hold an essential requirement of the role, 


Additionally, noting the similarities between the facts in this matter and the matter pertaining, 
to) reiterate my recommendation tha tat be provided with guidance and/ot 
(raining about the APS Employment Principles prior to undertaking any recr utitinent action, 


Reprisals/Detriment against the discloser 


No definite claims have been made about reprisal or detrimental action against the discloser, J 
note that the discloser is anonymous, The discloser noted in correspondence of 4 November 
2020 that some unusual activity had occutred but was not able fo say with cerlainty whether 
this activity related to reprisafs, nor whether the agency knew or believed that they were the 
discloser, On this basis, I make no findings about reprisals or detriment. 
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Inall correspondence, I have reminded the agency that it is an offence under the PID Act to 
take reprisal action against any person on the basis (hat they or any other person made, ot 
may have made, a disclosure under the PID Act, or to reveal the identity of a discloser, | 


Actions 


On the basis of my findings set-out above, ] make the following recommendations as to 
actions thf should undertake with respect to their recruitment practices: 


- [recommend that, prior to undertaking any recruitment action, relevant starr be | 
provided with guidance and/or training about the APS Employment Principles. \ 

- Trecommend that relevan {start fainiliarise themselves with the APS Code of 
Conduct, and in particular subparagraph 13(11)(a) of the Public Service Act 1999, i 
which states, relevantly, that employees must at all times behave in a way that ; 
upholds the APS Employment Principles. 

~ Lyecommend thallkeview their internal communications practices and ensure that 
any future role reviews ot structural changes made within the agency are clearly 
communicated to staff where it is appropriate to do so, 


| 
i 
i 


LOU 


Kale McMullan 
a/Assistant Commissioner, Integrity Performance and Employment Policy 
Delegate of the Principal Officer : 
Australian Public Service Commission 
| December 2020 


| 
| 
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